
M;ii.lcnc H Dortch, Esq 
Sez ire tary 
fcdcral Communications Commission 
Ofticc o f  thc Secretary 
445 Twlf th  Streel, SW 
W a h h i n g o n .  DC 20554 

E~MAIL 
STRIGGWSL~LAW COM 

DIRECT F.?X 
(202) 429~4630 

RECEIVED 

Re: Ex Parte Presentation Notice: ET Docket No. 00-258; 
WT Dockets No. 03-66,02-55,02-68, and 02-55; 
MM Docket No. 97-217: and IB Docket No. 99-81 

D e a r  M\ Doi-tch 

Attached please find ;I resubmission of the ex parte notice filed yesterday on hehalf of 
P i i v ~ c  Networks. Inc to c o t - i - e ~ ~  3 typographical eiTor on page 3 This letter supercedes the 
previous filing. 

Please contact the unclci-signcd if you have any questions oi.comrnents 

Sincerely, 



I$ ORIGINAL 

Mal lcnc 1-1 Dorrch. Esq 
Sccretaiy 
fedci-al Coinintintcations Commission 
01 I’ICC of the Secretary 
44.5 l w r l f t h  Street. SW 
Wa4iingon. DC 20554 

RECEIVED 

NOV - 7 2003 

E~MAIL 
STRIGGOLSCLAW COhA 

DIRECT FAX 
(202) 420~4030 

Re: Ex Parte Presentation Notice: ET Docket No. 00-258; 
WT Dockets No. 03-66,02-55,02-68, and 02-55; MM Docket No. 
97-217; and IB Docket No. 99-81 

Dc‘ii Ms Uorlch 

On November 5, 2003, Billy J Parrott, President and CEO of Private Networks, Inc 
(-‘PNI”) m d  the tindcrsigned. on hehalf of the Ad Hoc MDS Alliance (“Ad HOC”), met with 
Bruce A Franca, Deputy C h i c l  of the Off ice of Enginccring & Technology (“OET”) and I ra  
Ke l l i .  Gcr;ildiiie Matisc, and Jamison Piimc of OET’s Policy &Rules Division, and 
Cornmissionei Kathlcen Ahei.nathy and Jennifer Manner of her staff, respectively, regarding 
121 IOU?, pinposals under conricleration for relocating ihe Multipoint Distribution Service 
( ‘MDS”) rrom the 2 150.2 I62 MHz bond and ihe irnportancc of resolving the MDS rclocation 
ISSLIC con~emporaneously with the 800 MHz Public Safety proceeding James E Lindstrom, 
Pre\iclcnt oi Broadcasi Data (‘oiporation (“BDC”) participated i n  both meetings vli l  telephone. 

Ad lloc’s prcsciitations wei~e consistent with i t s  previous comments and ex pane 
ruhniishions in thc above-referenced dockcts A d  Hoc 15 a cniilition of approximately fi fteen 
small aiidior minority-owned MDS licensees including PNI and BDC and should not be 
conluvxl  wi th  other interested partics with A d  Iloc as pait of thcir name Ad Hoc members 
rcpi’csciit 60%. ot the MDS Ch;innel 2 grandrathered licenses and some have secured additional 
M r ) s  \pccit-utll iit auction or on the secondaiy mill ket. The record atso mdrcates that The 
Wii.cler\ Chnmuniciit ions Associiiiion Intcinational. Inc., Spnnt, BellSouth, Cingular Wii.elcss 
i i i ld ,M(;l. i n  addiiion to dozens u t  othei. small M D S  licensecs and service provldcrs that have 
~ 1 ~ 1 1 i I i c ~ i i ~ t  iiiLcicsts i n  thesc pi-occetlings arc \~ippnl t ive of A d  Hoc’s proposal regal-ding the 1.9 
h.ind (no\b rr lcrred tn as thc “ci Blo~k‘‘ )  iintl i t s  concei-ns :ihout relocation to upper spectrum 

,Ad HOL t l i s c u ~ ~ c d  the signiticanl negative liniinciiil impact ihat the past three yeai’s of 
Lll1LeiT.iltlLq iwyi-ding llie foi-ccd displaicmenl of MDS I iom the 2150-2162 MHz band have 
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cau\ed. buch cl\ the inability to i'aise money. upgrade, repair and/or maintain current systems. 
More receiilly, \ ince the release of the FCC's Report and Order adopting Thi rd  Generdtion 
wirele\\ sei-\ices ( W T  Dockct No 02-353, FCC K - x x x ,  Public Notice released October 16, 
2003). Ad Hoc members have faced strong a i m  tactics from a major lessee to force renegotiation 
ol'ciii.ient long te im leases, accompanied by threats to terminate such leases, due to the 
continuins regulatory uncertainly shrouding MDS Channels I and 2. There IS a growing 
pciccption in the industry thal MDS' relocation w i l l  not be resolved anytime soon and when i t  is,  
,Zd Hoc membei.s wi l l  not receive comparable spectrum that w i l l  enable them to, at minimum, 
iniiintilin thcii current level ot S C ~ V I L ' C  (i.e , pr imanly two way high speed wireless internet 
:ICLZ.;IS) Any material changes in lease terms or a premature termination of such leases wi l l  
simply put thcsc small MDS liceiisecs out of business and further exacerbates the financial 
di l f icul iy laced hy Ad Hoc members sincc the FCC first proposed to relocate MDS. Thus, the 
Coinmission i s  on ii palh that w i l l  tiltiinaLely force somc A d  Hoc members into bankruptcy and 
cause them to defaulL in making timely auction installment payments to the Commission 

Therefore. i t  i s  imperi i~ive and in the public interest that relocation of MDS be part o f  the 
di\cuc\ion i-cgardins the 800 MHz public safety issues and the Nextel Consensus Plan. A d  HOC 
icspei t fu l ly  requests that the Wireless T e l e c ~ m m u n i e a t i ~ n ~  Bureau (WTB) and the OET conduct 
theii. i cv icw with the objective to finalize these two proceedings contemporaneously and 
c ~ p ~ d i ~ i o u s l y  Time i s  of the eqrence for Ad Hoc 

Ad Hoc fully recognizes that the public safety issues are important and complex 
Nonetheless, i t  i s  also important that the FCC not take any action that will purposefully or 
inadvertently undermine or pul an cntire class o f  small business servlce providers out of 
hucincs.: I t  ha\ been long-standing FCC policy that upon i t s  forced relocation or a reallotment 
o f  sei~viccs, thdt incumbents be made whole on a technological and financial level In this 
instanic, any decision should take into account the previous harm caused to MDS since i t s  
existence has been sllb~ect to unceiTamty at 2150.2162 MHz 

Ad Hoc discussed various options for relocation of MDS, including i t s  long-standing 
reque\t tot the G Block as the most etficient and reasonable relocation spectrum as detailed in 
previoiis comments and ex paile til ings Grant o f  MDS' proposal would ensure a rapid 
deployment m d  efficient transition l'ot AWS. In responsc to OET's inqulry about the possibility 
nt Lhc MDS industry reachins a consensus that would allow for Channels 1 and 2 to move to the 

thiit rmii l ler Iiccnsecs such 21s Ad Hoc rnembcrs would have sufficient negotiating leverage or 
hili-saiiiing 1 3 0 ~ ~ 1 '  with larger MDS IiLcnscs that are ei~hei. A d  Hoc lcscees or competitors, 
e s p c c i ~ ~ l l y  at this IaIe date Ad Hoc hiis acl ibcly, and in good faith. participated in multiple 
r)iocceclins\ by ofrering woi-kahle proposals, undei.writing engineering research to f ind creative 
\';i)h th.it \\ill ;i\siSt Lhc FCC in r c s o l v i n ~  these issues But Ad Hoc's efforts have been eclipsed 
~ n d  I I ~  ~pioposAs have bcen iistii-pcd by the wants of everyone else A d  Hoc respectfully submiis 
that I t  I <  simply not l'ilir for  the FCC t o  \hift the bulden to Ad Hoc to broker a solution foi- a 

2 5 MHZ block, ~d tioc raised scvei'al concerns. Fmt, It IS nor practical nor reasonable LO expect 
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sitt iation the FCC cieiited. It i s  the FCC's responsibility to f ind a comparable home for MDS 
Channels I and 2 in  a way that does not stifle service, investment, innovation. or the abil ity for 
small MDS Iiccnsccs to compete 

Second. Ad Hoc questioned the technical feasibility about placement of Channels 1 and 2 
in m already saturated band, without significant reduction o f  spectrum for the incumbents in  the 
2 S MHL band and/or Channcl I and 2 licensees Whi le i t  recognizes that technological 
advancements 2nd changes are expected, A d  Hoc does not believe that i t s  members should be 
SUbjCl't l o  a forced reduction of spectrum that would i-elegate them to today's level o f  service 
w i ~ h  no mcms to grow. Such a reduction o f  spectrum would stifle future investments, research, 
and innovation for any licensce and would makc the auction process even more dif f icult  for 
huhinwses and thcir investors that anticipate a n  increased value of spectrum today and tomorrow 

Morcovei., OET's compansons to the FCC's reduction of spectrum in the satellite 
industi-y and broadcast auxiliary services, (1B Docket No 01-185), as precedent for a reduction 
Cor MDS arc not i.elevant nor comparable given the severe impact on individual MDS licensees 
as opposed to cnti ie sei~ices,  and [hat no other wireless licensee, whether involved in an auction 
or not, has cvci been subject to a reduction of speclrum even though technology has advanced 
exponentially. I c cellular Such a reduclion for MDS and not for other wireless providers in 

which MDS competes wi th at multiple levcls undeimines competition and diversity in services 
and licensees, i i l l  long-standing policies grounded in the Communications Act o f  1934, as 
iimcntled 47 IJ S C 5 %  15 I, 309(~), 257b).  

Finally, such a movc for A d  Hoc members to the 2 5 band i s  a regulatory sleight of hand 
I)ccwse i t  gives the MDS BTA holders something they already own or have rights to own as 
BTA licensees And as a result, Channel 1 and 2 simply evaporate leaving many Ad Hoc 
Iiccnsees with nothing This proposal, as a solution for MDS' relocation, i s  il lusory, impossible 
lo implement, and wi l l  be subject to numerous legal challenges 

A d  Hoc also reiterated 11s concerns riled in previous comments regarding significant 
intcrfcrence and the need for inefficient guard bands that would occur when sliding up the band 
io 2162-2180 M H z  Such a move would not reduce MDS' regulatory uncertainty and would 
cniitinuc to .;title inves~rnent nnd vendor participation in MDS given that the movc would only be 
icmporiii-y in light o f  the wiicless industry's i'equcst for additional A W S  spectrum Ad Hoc 
cncniiraged [he FCC to take specific steps to ensui'e that MDS has long-term viability in  11s final 
i'esting place, with comparablc Ypectrum and capacity. as well as the abil ity to oller competitivc 
scivices to the public 

To this end, A d  Hoc i.cstated that i f  [he C; Block was not pnssible, 11 would pi-cfer to stay 
in  Lllc 2150-2162 MH/ bands. nbvic)tisIy with modifications to accommodate the newly 
i ~ ~ l l o c a t e d  AU'S seiniccs by d l lowng MDS to pi-okide such scrvices andor  to encourage 
p:ii~tiicrship\ u i th  othcr provider.; through lease aismgcments 
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Please contact the undersigned ~f you have questions or comments. 

Counsel to Private Nemorks, Inc. 

cc Cornmissloner Kathleen Abemathy 
Commissioner Jonathan Adelstein 
Jennifer Manner 
Barry Ohlson 
Paul Margie 
Sain Feder 
Sheryl Wilkerson 
Bruce A Franca 
Ira Keltz 
Geraldine Matise 
John Muleta 
Cathy Seidel 
Shellie Blakeney 
Jamison Pnrne 
Shameeka Hunt 
Trev Hanbury 

i l l  9@U I9 


